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WHY HAS THE RULE OF LAW BECOME FRAGILE AROUND THE WORLD?

if the Rule of Law, generally challenged and waning around the world, are there
common reasons for it?

To analyse this alleged situation and diagnose its causes we will use two
approaches: inductive from observation of real facts and (past and present)
testimonies and deductive from “scientific” disciplines such as legal theory,
philOSOph)’, l'liStO LY, (Fernanda Pirie, The Rule of Laws (2021) httpsiliwww. basicbooks.com/titles/fernanda-piriel
the-rule-of-laws/9781541617957) psychology and anthropology. This twofold reflection
should enable us to suggest some remedies for addressing the roots of the
problem, whether we agree or not that anarchy is taking over, even in states and
regions usually held to be “civilised” and democratic.

THE GLOBAL SCENE

Let us try to untangle the conundrum from the general perception to the
particular cases. Even though the international arena is “de facto” lawless,
and “might is right”, a leading trend since the end of the Second World War has
been the promotion and extension of a global order based on Pax Americana
which gradually has sought to enforce Lex Americana, i.c. the relevant provisions

of the US legal system overseas in % 5
the frame of what is described as the The rules-based order

“Rules-based Order”. The latter has imPliCidY rests on the belief in
been increasingly used, since the the superiority of the “liberal
beginning of this century at least, to free market” democratic system

supersede or circumvent the United 404 on the right and/or duty
Nations-based global regime which of its participants to bring inte
preserved a status quo between the

Western liberal democratic bloc led by fts fold coux?trles-sull outside of
the United States and the nations that 1t tO make it universal. In that
had not joined it: mainly the USSR, perspective national sovereignty

the Peop[e’s Republic of China and is superseded by’ the right to
other Socialist-Communist nations. jnterfere in
As a reaction to the post-Cold War
American endecavour to globalise the
neo-liberal regime, in accordance with Fukuyama's theory of the end of history,
rival states, such as Russia and China, frequently affirm their attachment to the

allegedly non-

compliant nations.
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d their conditional rejection of the US.

: : 'm an
UN-based international legal system » While the former system upholds

i od “rules-based order ™.
Euro canUmonsponsmcd r . ) : |
Ilatioi'll sovereignty and the equality of all UN-member states, irrespective of

- “
i its cardi i ules-
their political and economic systems, as its c[uc.hn.a] prlnmp‘!;ﬁ.sl; tl:fr es baks:cj
order” implicitly rests on the belief in the superiority of the “liberal free market

democratic system and on the right and/or duty of its participants to b'rlng into its
fold countries still outside of it to make it universal. In that perspective natu?nal
sovereignty is superseded by the right to interfere in allegedly n_cm-ccf.mpllant
nations in the name of the “responsibility to protect” and core natmnal.mterests
may take second place to the maintenance of the liberal democratic order,

according to the principles of the said leading democratic states. :
This doctrine is used to justify the weaponisation of the international
financial and dollar-dominated currency regime to restrain and punish
governments and private businesses held to violate the global rules proclaimed
by the leading (Western) powers. However, states which are not part of what
is often described as the Western political consensus see this rules-based order
as one that is dicrated by the perceptions, “values” and interests of those who
want to impose it and they deem it to be a self-serving instrument to constrain
and overrule their own sovereign policies and decisions. From their perspective
the liberal order—more adequately called the neoliberal order merged with the
neo-conservative agenda for a New American Century— infringes the UN-
supervised system as was clearly the case in recent international invasions and
occupations (Afghanistan and Iraq) and also in foreign interventions in civil wars
(Yugoslavia, Syria, Yemen, Libya).

International law is also violated when the states that promulgated and
uphold the neoliberal democratic order impose unilateral sanctions on nations
and individuals regarded as opponents or non-compliant, in clear b_tcach-gf
the UN regulat.ions according to which only sanctions adopted by the Security
Council are valid. '

The I’mrion of a hierarchy of states based on thejr application of liberal
il nd o e e consina preisions and
and a duty to monitor S dtaz 2 - morally superior” states have a right
Obsewanfc}’e ofdemocrézfg?:; a;‘; ; Sércl)cnonq Slta[els they Fegard as de+ﬁcic-nt in the
relations assumes thar states reparcied aT’ieI?I: f tlmtPhl[osc:phyof{mcmaﬁonal
receptive to the criticism and régcommend 1 e L‘ltﬂdcmccratlc ol be

ations of the “advanced democracies”
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WHY HAS THE RULE OF LAW BECOME FRAGILE AROUND THE WORLD?

and be eager to mend their ways as advised by the latter. In practice however, this
is not the case, and many of the confrontations and conflicts occurring in various
parts of the world ensue from the attem pts of the “advanced democratic states”

to secure compliance or bring about regime change in nations that don’t meet

the desired criteria. Nevertheless, hard That philosophy of [aternational
geopolitical realities inevitably make

uniform requirements inapplicable in featons assume-s . that  states
countries that are too economically or regarded  as illiberal and
strategically important to be coerced Undemocratic should be
and no serious pressure is applied receptive to the criticism
on conservative Muslim regimes and [ecommendations Of the
for example to adopt contemporaty “,dvaoced  delGericics s

Western standards, particularly since b e "
the disastr(}us faﬂures Of the alleged c Eager 0 men eir Ways

human rights crusades in Afghanistan, advised by the latter.

Iraq and Libya. The fact remains that hitherto globally preponderant Western
states still regard their governance and justice systems as superior to those of
polities rooted in different cultures and implicitly assume that their criteria
should take precedence on those of nations that are not as free and fair as they
themselves claim to be.

Violations or manipulations of the UN Charter motivated by the strategic
interests of states or coalitions provide justifications or excuses to other states to
breach the UN Charter for defending whart they regard as their vital national
interests (as in Ukraine). Cynicism has become widespread regarding the very
concept of the Rule of Law in international affairs because many stakeholders
ignore or seck to formally change the fundamental rules of international
organisations, including the UN according to their convenience. Recently,
the United States Government executive and legislative branches have—once
again—threatened the International Court of Justice (ICJ) with retaliations
against its judges and facilities if it were to issue a warrant of arrest against
the Israeli Prime Minister and members of his government for war crimes
committed in Gaza. The US Administration's contention is that the ICJ has no
jurisdiction over Israel, presumably because the latter is America’s closest ally.
However, Washington is happy to support the same IC]J against states that it
regards as inimical to its interests. Double standards have become almost official
positions. On the other hand, some of the inter-governmental and supranational
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. ization, tend to seek

bodies, including UN agencies like the World Health Organiza bo ) 1:d to.h |
0dIESs, . { 2 ' '
supranational Prerﬁgatives to impose actions or rules on member-states whose

citizens have not been democratically c.:onsulted abo.ut thet:;:. wiadwbil
A well-known instance of neoliberal globalist au L P
id di o of experimental anti-Covid-19 vaccines which was very
R T T S ilability of said vaccines across the
unevenly enforced, partly due to unequal 'avallabl ity of said v: h safﬁ d
world and partly because of individual resistance to a.mcastlre.f'ﬁf_ 3= tyan
effectiveness have been publicly questioned and even dlscrcdlted-se"emlmt
physicians, scientists, and legal experts have argued on sohd gromdsthﬂthﬁ
anti-Covid-19 “vaccine mandates” violated the Nurcmbc‘rg';hmsmd.gggxhﬁ
justified by the imposition of a “sanitary security international regi ”,ﬁp?;’.cﬂuﬁ
when applied to experimental and insufficiently tested or umes:ed'ini ctions.
The conclusion is that, at the global level the UN egulatory systen is
not abided, even by the major stakeholders who no longeralmwtiﬂ'mm
appearances. As a recent instance of the US violating its rules order b
contravening the foundational principle of “national tre
in an article by Charles Benoit in Foreign Affairs (Charles Ben
amerieanaffairsjournal.org/2022/1 1 /the-inflation-reduction-act-sparks-trade-disputes-what-
circumvent or break diplomatic and legal conventions an
another state which has more than once violated the Vier
impunity, because of the complicity or implicit suppo
democracies.

CHALLENGES TO THE RULE OF LAW AT THE NATIONAL

In many democratic countries, national governments
from very large numbers of citizens that various kinds
irregularities brought them to power. Such claims, which
confined to “immature” semi-democracies among deve
rooted in distrust of voting processes and tallying
dependent on IT and thereby highly vulnerable to ha
Upstream of the polling

mechanisms, increasing]
. - - : s
individual preferences and ex o

pectations enables powerfu]
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The current technocratic state of affairs gives reason or excuses to those who are
not its beneficiaries to cast doubt about or even repudiate the democratic system

as a deeply flawed and misleading one
but at the root of these contestations
lies the obvious reality, highlighted by
several critics of the elective governance
process, beginning with Aristotle, that
the choices made by most people
in the ballot box are not rational or
sufficiently informed but rather framed
by emotional considerations, habits
and prejudices. As a consequence,
democracy as a system is precariously

balanced on the faultline between mob rule

elite compromises behind the scene.
Thereis entropy in political—and e

Cynicism has become widespread
regarding the very concept of
the Rule of Law in international
affairs because many stakeholders
ignore or seek to formally
change the fundamental rules
of international organisations,
including the UN according to

their convenience.

tyranny and usually sustained by

gal—systemsas in Nature. A dispensation

originally sustained by idealism, pride, hope, and a general perception of integrity
eventually falls under the rising weight of disillusion, corruption, and cynicism.
In turn, institutional decline triggers calls for radical change and renewal which
at some point leads to the overthrow of the old regime and a period of chaos

before reorganisation in a new form. The

churning process we are living through.

Rule of Law is a primary victim of the

The ideological factors at work in our age also manifest in the replacement
of old laws and rules by new ones which are sometimes in diametrical opposition
to them as they obey a contrary logic and, a contrarian or even anarchical ethic,

resting on the axiom that individual preferences

criterion.

and choices are the ultimate

For example, the Biblical precept (common to most civilisations with some
nuances) that marriage is a union between man and woman, and that all other
sexual activities and associations are unnatural, has been replaced by the suddenly
“self-evident” truth that, if men and women are strictly equal (meaning identical

if we look at the etymology of “equal”),

there is no reason why marriage between

individuals of the same sex should not be legal and even encouraged. Ifall that is
called love is equally good and if personal freedom takes precedence over biology,
any human being can marry any other and likewise any person can pick a sexual
identity, with the help of medicine and surgery if need be. By the same token, it
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 marriage (between people |
r group), polygamy: Paed
desirable and conventent
a5 a fundamental right and
ting and facilitating individua

law 1s m‘ﬂ? ut vali
kinds. 98 bt , . - 3
More munc there is an increasing proper

to bypass | rules of a.fair legal system: PE&
freedom of 0 %the separation of a persons

or her opﬁ' “eg“ certain cases, such as allegations _
behaviour, h d often has to demonstrate that he
an opinion r { as ethically or politically unacce

an author’s ctual or artistic contribution, whe

censorship, even if his personal views are not reflected in'k
inevitably plays a key role in the creation of such situat
totalitarian regimes. For example, many artists and othe
work of late German sculptor Adolf Ziegler, who was celek
Third Reich, not to be displayed in public places, altl
artistic and technical merit and no visible ideological cor
in many others, aesthetics is seen as inseparable from the
a particular country at the time when the artwork wi
was or is a recognised opponent of that ideology or
For similar reasons, historic monuments or statt
destroyed, often by a decision of Justice, because the
expressed objectionable views or performed wrong a
prevalent public opinion. Yet are such sanctions very
burnings carried out by totalitarian regimes in the past?
ideological censorship in the mainstream and social m
bastions of liberal democracy whose authorities no lor
of private communications, ban information that th
threaten punishment for those who express dissident vi
tl'f:f'ld got a massive boost from the Covid-19 Crisis
which were used by governments to practice censorship.

iources of :nformation and contrarian views, in the
fake news” and disinformation.
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WHY HAS THE RULE OF LAW BECOME FRAGILE AROUND THE WORLD?

One of the driving forces behind this legal paradigm change is the growing
sway of social justice movements (often ironically dubbed SJW, “social justice
warriors” by critics) which hold the causes they promote or serve to be superior
to “Legal Justice” and feel thereby empowered to commit illegal actions in the
pursuit of their “higher” goals. Numerous instances of this ideology—founded
on the precept that the desired ends justify the means—are reported almost daily
in many parts of the world. Even leaving aside the openly violent revolutionary

and terrorist actions that are extreme
of that conviction,
we are all witnesses to frequent high-

profile operations conducted by radical
environmentalists,

manifestations

climate change
activists, animal rights upholders,
anti-capitalists, and far-left and far-
right groups to deface and sabotage
public property, stop industrial
and agricultural production, block
roads and railways and attempt to

The conclusion is that, at the
global level the UN regulatory
system is not abided, even by the
major stakeholders who no longer
always try to save appearances.
As a recent instance shows,
the US is violating its rules-
based order by contravening
the foundational principle of

“national treatment’.

“non-violently” bring down elected

governments. Behind most of those events, unelected NGOs and other interest
eroups claiming to represent the popular will, rightfully or not, and often funded
by unaccountable domestic or foreign agencies, play decisive roles in reshaping
public opinions and organising disruptive actions.

Whereas terrorist activities, religiously or politically motivated, are seldom
supported or approved by many, the allegedly non-violent but socially disruptive
deeds of movements that oppose certain state policies and wish to stop real or
alleged abuses and reform society according to their own beliefs enjoy much
wider popular support, to the extent that most governments hesitate to repress
them, even when they cause considerable economic disruption and damage.
The underlying and insidious prevailing opinion, even among elites, is that
democracy emanating from the ballot box can be overruled by the “street”, seen
as a visible avarar of that elusive and abstract concept called “the people”. While
“the people” as a whole do not usually have a discernible definite opinion on
most matters, the “street” is a tangible expression of the “popular cypher” even
though protests and marches can only feature a minority of the total population
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By definition, the legal system, 0 provide stzbilig
remaining impartial, must be insulared a5 far as pe
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of the Obama Administration and of Hillary Clincon

that President Trump would be impeached or “_
Fepettheiell com padcyinsioncl ooy 73131 formes-vihe : L
pmmandh:nlcbuw:mzﬂegamm — o,

¥Oorip AFFAIRS SUMMER Jels rap



WHY HAS THE RULE OF LAW BECOME FRAGILE AROUND THE WORLD?

of President Biden was working for years as a paid agent, with full knowledge
and support of his reputedly corrupt father, the then vice-president, to help
Chinese state-controlled corporations make strategic acquisitions in the US and
that he received considerable remunerations from Ukrainian entities to lobby

for private interests in that country through the future US president’s good
offices. ¢ https:/hwww. nbenews.comlpolitics/national-

securitylanalysis-hunter-bidens-hard-drive-shows- IﬂStItutlonal dEClme trlggers Ca.“s
firm-rook-11-million-2013-2018-rcna29462) The for radica.[ Cha.ﬂge a.ﬂd renewa.l
Ukrainian funds sent to the Biden which at some point leads to

family should have played a role in (ke overthrow of the old regime

the current US president’s decision to : - Kl
efore
support Volodymyr Zelinsky’s regime and a period of chaos

in its war on Russia to the tune of I€0rganisation in a new form.

hundreds of billions. Yet, since Biden enforces the Democratic Party’s neoliberal,
anti-Russian, immigrationist and woke agenda, his supporters are quite willing
to ignore his ill-gotten gains and the de-facto immunity he has given to his
wayward, admittedly criminal son.

The point of citing those proven facts is to show that the Rule of Law, if it
goes against a system, party or politician, is not necessarily upheld or accepted
by the supporters of the incriminated entity. As a notorious President of the
Dominican Republican, Trujillo, eloquently put it: “For my friends anything...
but for my enemies only the law”.

In Brazil, where the then former and current President Lula de Silva was
sentenced for corruption to nine (and later to twelve) years in prison and
declared ineligible for public office in 2017, paving the way for the election of
opposition candidate Jair Bolsonaro the following year, the decision was reversed
on a technicality in 2019, allowing Lula to walk free and win back the Presidency
in 2022 in a closely contested poll which left many convinced that the law had
been broken by the decision of a judge to cancel the sentence, despite Lula’s
conviction in court. As a result, the credibility of the electoral system and the
judicial authority has been, perhaps irreparably, damaged in the minds of a very
large proportion of the Brazilian people as was the case in the USA in 2020 and
there are rising internal complaints that Lula’s presidency is turning increasingly
authoritarian if not dictatorial.

Recently various scholars have warned against what some of them call the
trend towards “juristocracy”, which seeks to replace the will of the people with

WORLD AFFAIRS SUMMER 2024 (APRIL - JUNE) VOL 28 NO 2 19



URDON
COME CARPENTIER DE GO

WIllcllC.lll [‘Ii )€ i” ) P I .C allda es. J‘zﬁ'ua‘jihﬂl‘.;{, Tﬁ']!ﬂrdf uri
- l i ¥ ”frf‘f””‘f)”fﬂﬂ"f’” (2094) b ﬁ.f:!’f(Wfoﬂ Imﬂ-m?ﬂf at, df-ﬁ'{rﬁfﬂmg.r.ongrn
i it an. j v

.i= Seen from outside the circle of their votaries,
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the aforesaid “progressive” values loolk lik.e coTrtmandments aklIn f}? I:ilg“:;lﬁ
i h they are sometimes antithetical to the latter. In France, the
. r]}? o SO d right-of-centre) have colluded for almost
“government” parties (Socmlls.ts and right 0. : < . o T,
half a century to keep a “far-right” party enjoying wi espread popu pp
out of powm: because its ideology is supposcdl.y i['lcompatlblc with democ;a:'ﬂ.
Yet the said party has not violated any constitutional rulest has contested a
national elections and always claims not to be “far-right” but simply nationalistic
and opposed to left-wing policies. In the last few years it has becorne the largest
political formation in the country. Will the “Republican front”, tacitly supported
by the judicial authority (admittedly mostly left-leaning), continue to argue
that ideology must trump democracy (no pun intended) so that “ideologically
unacceptable parties” should not be allowed to gain power, even if rhey win

elections? And if we accept that principle then who will decide the criteria for
exclusion?

The Origins and Consequences of ‘the New €

The extreme “progressive” or woke ideology is both self-referential and
predominant in most “advanced” nations where it is no longer restricted to fringe
munorities. In Europe it is promoted by the administrators of the European
Union (EU) who impose it on member-states, irrespective of the democratically
elected national governments, In ¢hic respect, the cases of Hungary, Poland and
Italy come to mind in differenc specific contexts. In this way, 'dem'ocracy has
Fa.Jlen hostage to the ideology promoted by the “European project” that requires
dlS:it‘,H['El'S to be dlscrph:ned and excluded when they resist the “inevitable”
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WHY HAS THE RULE OF LAW BECOME FRAGILE AROUND THE WORLD?

and humanitarian organisations dedicated to upholding the rights of all people
to settle in lands of their choosing to escape oppressive or disadvantageous
conditions in their lands of origin. In that context as in various others the
notion of universal values is placed by many human rights advocates over and
above national laws and, according to the same ideology, the innate rights of
political and economic asylum seekers require host nations to give them refuge,
support and accommodation, irrespective of whether or not they are able to cater
adequately to their citizens.

The EU holds the traditional principle of sovereignty (implying priority of
citizens or “preference for nationals”) to be discriminatory and potentially in breach
of the principle of universal equality, even though the majority of people at home
and all over the world may not agree with that concept imposed by dominant

political, intellectual and judicial elites. In France, certain legal luminaries invoke
the third tenet of the Republican .

. ; : . We can all see the rise of
dispensation, Fraternity, to require

that equal treatment be given to all, ideological censorship .In
irrespective of their nationalities, and the mainstream and social
equity is made synonymous with media in Western self-styled
equality. The implication, however, is bastions of liberal democracy

that the Rule of Law (cm.the PIOPEr wwhose authorities. no longer
procedure to enter a foreign nation)

: : respect the freedom of
does not necessarily apply to illegal "> S=LL .
migrants, usually from poorer or PTiVate communications, ban

more politically oppressed nations, if information that they deem
they are believed to have compelling subversive, and
reasons to seck asylum and welfare.
This theory harks back to the early
days of the French Revolution which

proclaimed the new Republic to be the homeland of all oppressed people and
the eternal enemy of all tyrannies without providing precise definitions of either
oppression or tyranny.

The supremacy of national sovereignty is implicitly held in contemprt in
supranational institutions inspired by the current neol
The lacter make laws relative, questionable, and ¢
be observed in “advanced” nations dealing with
even with crime whose authors are commonly tre

threaten
punishment for those who
express dissident views.

iberal universalist theories.
onsequently ineffective as can
illegal mass immigration and
ated with leniency, as vietims

WORLD AFFAIRS SUMMER 2024 (APRIL - JUNE) vOL 258 NO 2 21

-



RDON
OME CAR!’ENTIER DE GOU
(i

J understanding than pumshme'nt.aj.
e the' conflict between nationalism Sey

: d in the positions of the
internationalism (th yerne r.‘:Hm:::] because I:Jf' the country’s
¢ Party) is the sharpest, partly 1 from boddil

‘ he Rule of Law is being battered from both
global agenda and influence, t . : F (illegal) immigration whill
i anﬁ i?Punl?a: ?:v:ss:; Ois at tfnc core of the poisonous

in Europe, assumes the form o , kg oo
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Constitution, beginning with the First and Second Amc;ndml.:nts (the r{ght .
free speech and to bear arms respectively) are bones of existential contentiofisiy
The recent high-profile revelations, in part from Twitter, about the routine
subversion of the democratic process, clandestine infiltration and even de fa
takeover of social media, censorship of information and opinions, and violation
of individual freedom and privacy by Federal Agencies, including the Federal
Bureau of Investigation (FBI), Defense Intelligence Agency (DIA) and Cen

Intelligence Agency (CIA), have exacerbated the public outrage generated in

many quarters by the well-known cases of Julian Assange and Edward Snowden
as well as other whistle-blowers who have been
different from

that the recou

of society who need more help an
In the United States whe

“impcrialist'
mainstream Democrati

treated in ways not very
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In another register, as we argued eatlier, “extra-constitutional” methods
used by the US “liberal” establishment against Donald Trump during his

presidency are supported by many of While “the people” as a whole
the Democrat voters who express the

view that Trump had (and still has) to do not usuaﬂy have a discernible

be disqualified and defeated by any definite ~ opinion on  most
means. matters, the “street” is a tangible

When we talk of “law and order” expression of the “popular

are most people attached to some kind cypher” even though protests
f‘ - - -

of order of their liking, even at the cost and marches can only feature a

of disregarding the law? Furthermore, = , . £ ih T
is complete transparency in political minority of the total population

affairs and government proceedings, of any sizable country
though intended to expose violations and distortions of the Rule of Law, desirable
for most people if and when it creates systemic instability?

The answer to these questions must consist in finding a sensible balance
berween Realism and Idealism but that may require major transformations in
modern, formally liberal democracies. M (DI1282202§WHRLBCCG@1023)
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